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South Carolina Electric & Gas Company ("SCE&G")submits this memorandum in reply

to the January 24, 2005 memorandum of Columbia Energy LLC ("Columbia Energy" ) opposing

SCE&G's December 14, 2004 motion for a stay in the above-captioned docket. SCE&G's

motion seeks a stay of the instant proceeding during the pendency of an appeal in a parallel

action now before the South Carolina Court of Appeals that addresses an issue which is at the

heart of the instant proceeding —the Commission's jurisdiction in breach of contract actions.

Because the opinion of the Court of Appeals in the appeal of the related circuit court matter may

be dispositive of the instant proceeding, SCE&G's motion for stay should be granted.

Tellingly, nowhere in Columba Energy's memorandum does it dispute that the issues

raised in the instant proceeding will be potentially disposed of by the Court of Appeals' decision,

or that judicial economy will be served by awaiting the appellate court's determination of those

issues. Nonetheless, SCE&G feels compelled to respond to two points raised in Columbia

Energy's memorandum in opposition.



First, Columbia Energy suggests that SCE&G has "failed to follow procedural rules. "

(Columbia Energy's Mem. Opp'n SCE&G's Mot. Stay at 1.) However, while the procedural

posture of this dispute is admittedly somewhat tortuous, it is Columbia Energy, not SCE&G,

which has misapprehended the procedural rules. SCE&G craves reference to the recitation of

the procedural history contained in its December 14, 2004 motion for stay. That description

makes clear that two parallel actions currently are pending that involve virtually the same issues

arising &om Columbia Energy's breach of the Settlement Agreement —one action that was

originated in circuit court by SCE&G and is currently on appeal to the South Carolina Court of

Appeals, and the instant proceeding that was brought in the Commission's original jurisdiction

by Columbia Energy. ' However, Columbia Energy seeks to meld the two parallel matters into

one by asserting that SCE&G should have obtained a writ of supersedeas from either the circuit

court or the court of appeals in the judicial action to restrain the Commission from acting in this

administrative matter. Such a suggestion is without merit; although the two matters are related

in that they involve the same issues, they are still separate, independent proceedings. A writ

obtained in a judicial proceeding would not restrain action in an administrative proceeding

brought within an agency's original jurisdiction. Consequently, the proper procedure to further

the interests of judicial economy and prevent this Commission from adjudicating issues which

may ultimately be decided by the Court of Appeals is for the Commission to stay the instant

proceeding and await the Court of Appeals' decision in the related, but separate, appeal. See

' SCE&G does not concede that the Commission has jurisdiction over the issues raised in Columbia Energy's
petition, but is merely describing the procedural origin of the instant proceeding.



Rush v. Thorn son, 203 S.C. 106, 112, 26 S.E.2d 411, 413 (1943); see Talle v. John-Mansville

Sales Cora, , 285 S.C. 117, 328 S.E.2d 621 (1985i.

Similarly, Columbia Energy's presupposition that Judge John's order had an impact upon

the instant proceeding is erroneous. Judge John was fully aware of the pendency of the instant

proceeding but specifically declined to reference this proceeding in his order, electing instead to

remand two specific issues to the Commission for determination. ' Contrary to Columbia

Energy's assertions, SCE&G does not concede that the circuit court order is not automatically

stayed in accordance with the appellate rules. (See SCE&G's Mot. Stay at 3 n. l).' However,

again, the automatic stay which results from the appeal does not affect this related, but separate,

proceeding. Consequently, SCE&G has properly moved this Commission for a stay in the

above-captioned docket.

Similarly without substance is Columbia Energy's criticism of SCE&G's discussion of

the Heinz case. The FTC order posted on LEXIS appears to include the cited memorandum as

part of the order. The parenthetical noted in SCE&G's motion for a stay —that the FTC stayed

its administrative proceeding pending the outcome of a collateral appellate decision —is straight

from the text of the FTC order. The other citations and quotations formed the basis for the

FTC's decision, which, interestingly, Columbia Energy does not challenge. The important point

for this Commission is that the record in the Heinz case, whether specifically included in the

' In a proposed order submitted to Judge John, Columbia Energy referred to this docket proceeding as the docket in
which the issues remanded by Judge John would be decided. Judge John rejected that language, removing it from
the order that was filed. Here, Columbia Energy seeks to do indirectly what Judge John specifically declined to do
directly.

' The Commission has not opened a docket to address the questions referred to it by the circuit court, which is
consistent with the automatic stay provision.



actual FTC order or not, demonstrates that the FTC stayed an administrative proceeding because

of the existence of a pending appellate action in the courts. See In re: H.J. Heinz Co., FTC

Docket No. 9295, 2001 LEXIS 6 (Jan. 17, 2001) (Order and Memorandum); Pretrial Conf.

Trans. 9:1-25, 10:1-13(Dec. 20, 2000) (attached hereto as Exhibit A). The Commission should

act similarly here.

Accordingly, the Commission should reject Columbia Energy's attempts to meld the

appeal of the circuit court action with the instant proceeding, which is a wholly separate action.

The granting of a stay in the instant proceeding will avoid redundant proceedings, as the decision

of the Court of Appeals in the parallel matter could have the effect of disposing of the issues

raised in this docket.

SCEEcG further submits that, should the Commission desire to hear oral argument on

SCE@G's motion for a stay, such argument should be scheduled separately from and prior to a

hearing on SCEAG's motion to dismiss. The granting of the stay would delay, and possibly

moot, the need to address the motion to dismiss, and judicial economy would not be served by

the parties and the Commission having to prepare to address two motions when the first could

moot the second.

For the foregoing reasons, SCE&G requests that the Commission impose a stay of this

proceeding until a final resolution of the appeal of Civil Action 2004-CP-09-095 currently

pending before the Court of Appeals.
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION

)

) Docket No. 9295

)

Federal Trade Commisshn

(11

(2)

fsj

[4] In the Maser of:

HJHEINZ COMPANY,

[s) 6 corporathn,

m

Sg MILNOT HOLDING CORPORATION. . )

jsj a corporathn, )

[toj and )

[I1J MADISON DEARBORN CAPITAL )

[12] PARTNERS, LP., )
[16) a Iknlted partnership )

[14]

[15) Wednesday. December 20, 2000

[16I

[17]

f1sJ
- Room 532

[16J 800 Pennsylvanja Avenue, N.W.

(2cj Washington, D.C. 20850

jstl

The abov~ntltled matter came on for

(26) prehearing conference, pursuant to nothe, at 2S]0pm.

(64)

PSJ THE HONORABLE JUDGE D. MICHAEL CHAPPELL
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PROCEEDINGSPage 2

[14]

[16]

(110

(1n

(16]

[1sJ

(31)

B)

JUDGE: For thc record this is a hearing

(4) conference or a hearing in Docket 9295.I')I hear
(sj appearances from the parties now starting with the
(6) Government.

MR. DAGEN: Richard Dagen, Your Honor. Fm
(sj sorry about the voice. It's not appearing with me today.

MR. BALTO: Divid Ba]to.
MS. McENERY: Rosemary McRnery for HJ. Heina

Bq Company, Respondent.

(tsj MR. KASS: Colin Kass for Milnot Holding

(ts] Company and Madison Dearborn Partners, LP;
MR. CARSON: Dylan Carson also for HJ.Heinz.

JUDGE: So, you' re representing Milnot and .

Madison?

MR. KASS: That's correct, Your Honor.
JUDGE: Okay. Has everyone had a chance to

look over the draft scheduling order?
MS. McENERY: Ycs,Your Honor.

JUDGE: Well, before I gct to that, I always

[EI] give the attorneys a chance, if you'd like, to make a
fssj. statement to stunmariae your position in the case. I
[64) always offer that if—does anyone want to do that?

MR. DAGEN: We could.

For The Record, Inc. 901)870-8025 Min-U-SeriPt 9) - Page 4
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[1] MS. McENERYi We-
f4 MR. DAGEN: Did you want to bring up yow other

[3] issue 6rst?

[4] MS. McENERY: I wi[LWc have con6rmed —if

(3] I might, Your Honor?

[s] JUDGE: Sure. Could you come to the podium?

m We have —so everybody can hear.

(3] MS. McENERY: Mr. Dagen's voice has escaped him

(s] today, but wc conferred earlier with complaint counsel

[ie] and wc are in agreement. We requested, and they agreed,

6q the complaint counsel agreed, that we, the respondent,

(13) ~ould hke the opportunity to 6[e a motion to stay the

[13] administrative proceedings pending the appeal of this

[14) matter at the D.C.Circuit, which is currently on

[is] expedited review. Our briefs are due in the matter next

[is] week. The Government's briefs sre due just over a week

gn theceafter and oral argument in the expedited appeal is

(is] schcdulcd fbr February 12th.

[13J So, they have —complaint counsel agreed with

(33] our request for an opportunity to 6[e that slay inotion

(31) with you and they have —they will not oppose our

(33) mot(on.

fss) So, our position here is that wc —before we

(ai] gCt tO entering a SCheduling order, wc be allowed to

[ss] present that motion to you.

Page 5

[q proceedings under Rule 3.51.
JUDGE: That —and I don't disagree with you.

(3] pm just going to have to research that and make sure

(4] that this tolls my one-year deadline.

[s] ML McENERY: It doesn't-
(s] JUDGE: Because it docsn't behoove any of us to

m get —and I undcrs[and ifparties arc attempting to

(3] merge, people want to get this thing resolved, they want

(3] to know whether they can merge or not merge, and, you

[ie] know, I think far thc bcne6t of everyone, we need to

[11) move along. But if everyone wants this stayed, then I
(13] will consider that But I do like to have —you know,

[13) that needs to be In wllthlg.

MS. MeENERY: We will —and we'd like to

[is] formallyput that in writing fbr your bcnef[t to oudine

[is] our position. The rule is —that I'm reading from is

(in 3.51,Your Honor. It's buried in the middle of a
[is] paragraph, but 3.51 under Initial Decision, middle of the

(ie] paragraph.

(33] JUDGE: hre you reading from the latest C.FRJ
(aq Is that your citd

MS. McENERY: I believe I am, sir. My C.FR.,
[33] it's page 70.The sentence Pm referring to begins with,

W} the pendency ofany collateral Federal Court proceedings

(ss] that relate to the adm[n(strative adjudication shall toll

Page 7

[q JUDGE: Is that motion ~
MS. JlcENERYJ We would just —what we'd like„

(3] Your Honor, is a little opportunity to do so.We are

[4} under a gun in this proceeding. Ihc scheduBng is not of

(s] our ma(dng. We're 66ng a brief next week responding

(s] both to the Government's brief on appeal —it's FfC's

m appca[ of the case —as well as an amicus brief brought

(3] by 36 or so State httorncys' GeneraL

(3] So, I might fust ask, out ofSlrnm, that wc

io] bc given a bit of time to Qle that csdy in January

1q r]ght after our brief is due, ifwe might.

JUDGE: We(l, I understand that you have

13] bric6ng deadlines, but everyone here needs to understand

w] also that I have a dead]inc. Once thc Government issues

is] the complaint, I have a statutory dead]inc to have a

is] tria], to have an opinion out, to have the dedsion

in rendcrecL So,we a[1have dead]inn.

MS. MeENERY: I understand that, but-
is] JUDGE: hnd just so you' ll know, my intent was

to] to move this along because I assumed that the parties

u] would like to push this case up rather than delay it.

MS. McENERY: My understanding, Your Honor,

@ under the FTC's rules is that your requirement for a time

v] table is tolled during the pendency of the appeal and you

![s] have specific authority to stay the adminhtzativc

Page 6

113[

(13J

(14]

[1sJ

[13]

(in

[1sJ

(13]

(20]

(aq

(ar]

(23]

(ac]

[q the one.year deed[inc for 6]ing the initial decision.

JUDGE: It's going to be thc Goveriunent's

(3( position that this is a co]lateral proceeding to ihc

[4] Federal proceeding?

MFL DAGEN: We—
(3] JUDGE: I mean, I'm going to icavc it to the

m parties to bring me within the con6nes of this rule.

(3) MR. DAGEN: Your Honor, I have not looked at

(3] the rule that they have citecLThey indicated they would

[ic( like to seek a stayh ~stay was sought ro which

[1q the comp]aint ccainsc[ did not oppose in the Poplar

Bluff's case. So, Fm aware that it has occurrecL I'm

not aware of this part(cu]ar citation.

JUDGE: You probably don't have thc docket

number, but when was that case, Poplar Bluff?

MJL DAGEN: Thc docket number is 92S9.
JUDGE: That' s probably recent then. Okay.

MIL DAGEN: Ycs.That was Tenet Health Care

and Poplar Bluff, before Judge Timony.

JUDGE: Oh, Tenet Health Care.

MR. DAGEN: Right.

JUDGE: I didn't recognize it as Poplar.

Wc(L I'm ameasb(c to listening —do you want

to argue that now or you just want to let me know it's on

the way? How do you want to proccecL'

Page 8
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[q MS. McENERY: I would like to put that to you

(2] formally in writing and outline that proceeding. I would

g] just like the oppartunity to do that, to outline our

[cl position in that motion. That would be joined byboth

(s] respondents.

JUDGE: Okay. Now;is that going to be a joint

p] motion joined by complaint counsel or just not opposed?

[s] MR. DAGENC We will not be opposing it.

JUDGE: hll r]ght
[i0] MR DAGENC We arc prepared Co move forward.

[iq But given that it's the parties' desire —the merging

[ia( parties' desirc to wait, and our understanding is, I
[isl guess, potentially reevaluate going forward at thc end of

pc] thc appellate decision ifit, in [act, rcafBrms what was

[is] stated in the emergency stayposition, then it m(ght, in

[is( fact, preserve resources on a goingforwatd bash.

[iv] JUDGE: Okay.

gs] MS. McENERY: I can address that directly. Mr.

[is] Dagen is correct. If the hppellate Court reverses the

g0] decision of the District Court, which denied the

gi] pre](m(nary injunction, this transacion will be

gs] abandoned and we' ll come to you with a motion to dismiss

gs] this as moot.

gc] JUDGE: Did I hear that right? If the District

gs( Court is revcrsec[?

Page[?

pl MS. McENERY: h three-juc(ge panel, Your Honor,

g] JUDGE: hll right. So is iC thc parties'

[s] desire then to hold off on this scheduling order unn[

[c] that works its way through the system?

[s] MS. McENERYC Ycs,Yow Honor.

[s] JUDGE: Is the Government amenable to that?

MR DAGEN: If the stay is granted, yes, I
[0] think we could wait and deal with the scheduling order at
(0] that tinlc.

[(0[ One as[c[c Your Honor, in terms af the

[iq scheduHng order, I noticed wc may have a little more

[ia] time thanit set forth here. I think this contemplates

[is] anhpril 3rd trial date which would, I think, be if the

pc] merg(ng partners have requested fast track, which my

[is] understanding is they did not.
[is] JUDGE: No.

[i?] MR DAGEN: So,we might not-
[is] JUDGE: We[], if they had requested &st track,

[is[ you woUld have had a February tr]si date.

g0] MR DAGENC My understanding is —I may be

gq wrong. I haven't worked under thc new rules. But my

gs[ understanding is that the ID would have to be out a year

gs] [lom the complaint.

JUDGE: Wc]],it's always a year. Fast track

gs] is six months.

Page 11

p] MS. McENERYC That is correct. The District

g( Court-
[s] JUDGE: I thought if th» District Court was

[c] rcvcrsed, then they would have the stay they wanted, the

[s] injunction they wanted.

pq MS. McENERYC Yes. If an injunction enters, we

[?] w[(( abandon the transaction.

pq JUDGE: Oh, the merger will be abandoned?

(0] MS. McENERYC Correct, Your Honor.

[i0] JUDGE: Okay. That's what I didn't understand.

[iq MS. McENERYC 'Ihus obviating the need for

[ia] administrativ» proceedings.

[is] JUDGE: Okay. Well, this is in~. But

pc] you understand I needed to get this on the record because

[is( I do have the one-year time period which is sacred. I
[isl know there's a 6CMay, but I don't consider that part of
(i 7] the rule. I get chezn out in a year if I can.

pl] MS. McENERY: Yes,Your Honar, that's why I
[is] wanCed to bc prepared to give you that citation for your

g0] bcne6t.

gil JUDGE: hnd you have a brief due, what, the

pres 29th?

gs] MS. McENERY: Thc 29th unfortunately, yes, Your

g4] Honor, with thc D.C.Circuit.

JUDGE: Is that en banc or is it just—

Page ]c]

(1s(

[1?]

(is]

[IOl

[20]

gi]

gs]

g4]

gsl

[q MR DAGEN: Right.

g( JUDGE: It has to work through the en(he

(s] system in 13months.

MR. DAGEN: Okay. So —.
JUDGE: But I'm —right now, I'm contemp]at(ng

[0] howl'mgoing to colnPly with the statute. Ihave to get

p] an order out —Brst of all, so it's dear to everyone,

(s( I had to have this hearing within so many days of the

(0] last answer being Blec1Then I've got to have an order

[10] —a scheduling order out ill Cen days &om today. hnd

[ii] I'm wondering how that's going to af'feet if I hear the

[cs] motion to stay.

[isl Well, lf I issue a scheduling order, then I d
[ic] just lct everyone know; if the stay is granted, then the

ps] sdmduling older's off the table and we' ll do another one
later. But I have a statutory ob[(gation to issue an

order two days [rom today.

MS. McENEAY: hnd, Yow Honor, if I might, thc
—in Rule 3.21(c)(2),for good cause, you can extend any

of these dates including C, which is the requirement that

you issue an order two days after this scheduling

conference.

My view is that ow —the agreement of the

parties that we 5[e a stay motion is good cause to

extend the time for issuing thc scheduling order until wc

Page 12
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Page 13 Page 15
[q know what happens on the slay request. I'm reading—

(2( JUDGE: 3.22P

(s] MS. MOENERY: Fm read]ng 3.21(c)[2),Your

(4] Honor.

JUDGE: Well, no, the —I don't Rgrcc with

[s] yow interpretation. That is a date already having been

p] sct in a scheduling order. lyiac allows me, for example,

[s] to extend the discovery deadline or a 5]ing deadgne,

(s] not the initial scheduling order that has to go out. So,

[IOJ I couldn't —that's not a safe refuge for me. I'm not

[1q saying that's a problem, I'm just saying I don't think

B2] that rule applies ta the initial order.

Bs] 'Ihat rule, as has been used in the past, the

g4] order's a(ready our, three or four months down the road

(is] samcone needs sam» relief based on an emergency or some

[1SJ unforcsccn c(rcumstancc, then I will cxtcnd thc dead]]nc

[IIJ within thc scheduling order ~issued.

ps] MS. MOENERYI The trouble we have with a —we

[Ie] have a record in this case.The trouble wc have with the

(2o] scheduling order as proposed or any ptoposcd order at

[21] th(s point is we' re hnd ofQying blind. We need to

(22] know' what comp]a(nt counsel intends so do in this

(2SJ Proceeding beyond what the record is as it exists. hnd

(24] based on what new discovery at witnesses or experts or

(2s] work they want to do in this forum, only then csn wc know

Pago 14

[q what sort of d]scovcty and what kind of thne that would

(2( take so that wc can mcaidngfully respond to a scheduling

(s] order.

[4] So, at this point, ow position is that this

(s] scheduling order is premature and wc would rather proceed

(s] with the motian for stay, which I think will obviate the

p] need for it. But beyond that„ if we have to gct to a

(s] scheduling order, we need to do it based on ow knowicdge

(s] of how the complaint counsel intends to proceed before wc

(ie] can mcaningfu]ly address that.

[11] Thc order contemplated appears to presuppose

[12] that wc're go]ng to rest on the record bdow in the

[12] District Court, and I haven't heard ]rom comp]aint

[14] counsel that they intend to rest on the existiag record.

[is] JUDGE: hctua(ly, it didn't prcsupposc that.

[1s] It a[(owed whac I tholigllt wolild bc adIRIuatc d]scovcry foI'

[II] a case of this type.

[is] MS. MCENERY: Well, for us to list our —our

[is] prdiminary witness fist under this order would require

(2s] us —would not be able to be amended unless for good

(21] cRusc shown. So thRl before w'c even IQlow whRt t]icy

(22] intend to do, whether they intend to bring in more

(22] cxpcrts, more economists or what have you, we have to

(24] list our witnesses. So, thRt leaves us sof t of uilablc to

(2s] really address this schedule.

[1] dictates we have a little time to do it.111]sschedule

(2] was sort ofhoist upon us by the Government. They didn' t
(2] bring the]r administrative case in July when they sued us

(4] for a PI, they'brought it in November so that our answer

(s] date in this hearing fdl right in the middle of our

(s] Christmas vacat(on bric(mg schedule.

p] So, I'm just asking for time to get, again, I
[s] bdieve a shart motion, but I'd ]]kc to thoroughly

(s] out(]ne our position for your benefit so that you can

[Ie] give a considered dedsion on it.

[in JUDGE: Did you have something to Rdd]

MR. DAGEN: I do have a copy of what was filed

in Tencc by the respondents, which I assume would be
somewhat similar to what would bc herc. If thc Court

would like we can hand this up to you. We had just taken

a look at this.

JUDGE: Do we have that] Yeah, wc have that.

Once I found out it was Tcnct, I knew we had that.

MR. DAGENI Okay.

JUDGE: ibat's a case that was originally

assigned to me a couple years Rgo.

Okay: Where we arc then is the parncs arc

going to —at least the respondents are going to submit

a motion to stay pending the collateral proceeding in

Federal Court. The Government is not going to oppose it.

(1s]

(14J

(1SJ

(1SJ

(1IJ

(1SJ

(1OJ

(21]

(22]

(23]

[24]

(2SJ

Pago 16

(1] Wc have a —you know, there's a substantial

[2] record in this case already, and under the circumstances

(s] and given the complex]ty of thc case, wc'd need more

(4] information before we could mcailingfu](y respond to this

[s] schedule.

JUDGE: So, I think what I'm hear]ng is your

p] position is as a respondent, the Government having the

[s] burden ofproof, you want to sce thdr witness list and

(e] lisc of experts and then respond to that rather than at

[1o] thc sRInc (hue.

[iq MS. McENERYI Yes,Your Honor.

[ISJ JUDGE: hnd that'@-

[is] MS. MOENERY: But thc fundamental position

[14] being that it's premature at this juncture to enter a

[Is] scheduling order at a]l because we'd like to have an

[ISJ opportunity to f]JC a mot(on to stay.

(II] JUDGE: When would the motion to stay be 5(ecg

(is] MS. MOENERYI First week in January Your

[is] Honor, since our br]ef is due in the C]rcu(t Court the

]2e] 29th of this month.

[21] JUDGE You must be warking on a lengthy motion

(22] to stay then ifyou' re talking—

(22] MS. MOENERYI No, Your Honor, I don't —the

(24] problem is we' re not worldng on it, we' re wark(ng on the

(Rs] Appdlate Court brief. Again, this —I believe ]a(mess
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[1] hnd it's the parties'position wc don't nccd to cnt»r a

[2) scheduling order uiuil after we see what happens with the

[2) slay and down the street here.

[4) You' re in D.C.Court ofAppeals?

P] MR. DAGEN: Yes.

MS. MCENERY: Yes, sir, D.C.Circuit.

m JUDGE: Well, to bc morc «fG»lent what I'm

[s) going to do is have a recess for 20, 30 minutes, go back

[2] and look over the rules, scc what I think and then come

[is) bac]c So,we' re going to recess for say 30 minutes and

[ii) then wc'll go back on th» record, okay?

[12] MR. DAGEN: Okay.

[is) JUDGE: Thankyou.

[14) MS. MCENERY: Thank you.

Bs) (A brief recess was taken. )
JUDGE: Wc're back on the rc»ord in Docket

[12) Number 9295.
[is] Having view»d thc rules, if I had a written

[is] motion to stay in fmnt of me, I could ru)e on that

[2o] today. Since I don' t, I agre» with counsel for

[21) respondent, that I can stay this proceeding under the

[22] rule. However, I'm going to walt till I gct a writt»n

[22) motion Bled.

[24) What I am going to do, based on my statutory

[2s] requireinent to issue a scheduling order, I'm going to

Page 18

[1) intend to pursue so that we can then r»spontL But if
[2) they're-
[2) JUDGE: You're saying if the stay is denied?

[4] MS. M»ENERY: Correct.

JUDGE: Okay. What I'm tc)ling you-
[s) MS. M»ENERY: Ifyour order would just—

JUDGE: What I'm telling you here on the reoord

[s) in front of everybody is if it is deniM, then. we wi)1

[2) revisit the issue of coming up with some dates that are
[is] agreeable to cv»rybody. I go by the book and the book
Bg says I've got to issue an order and I'm going to do that.

[12] I can vacate that order if the stay is grantecL

[is) MS. McENERY: No, my only' concern was knowing

[14) that we could revisit the schedule if required.

[is] JUDGE: Okay: I understand, that's not a
[is) problem.

[1?] Now; when did you want to 5)c the motion?

[ie) When did you—
MS. M»ENERY: The Qrst week in January, Your

)31) Honor.

[21] JUDGE: How's January 10th sound?

[22) MS. McENERY: That's Bne.
JUDGE: How about ten days into January, is

[24J that

MS. MCENERY: That's perfect, Yow Honor, thank

Page ]9

Pago 20
0] issue a scheduling order, but the parties don' t need be

[2] COncerned. The Brst date of anything is going to be two

[2) months further out than it is now. So, there wi)1 be

[4) nothing required before March. So, you don't need b»

[s) concerned about anything on the scheduling order. hnd I
[sJ will meet thc statutory requirement.

m I will &vorably rcriew a inotion to stay,

[s] preferably joint, but ifit's con»wring —if the

[2) Government docsn't object, I would rather have it be

[ii)) con»wring. Assuming the stay is granted, I will, at

[11] that talc, vacate thc sch»du)ing order so lt w)][ go
[12[ away.

[is) Is that acccptablc to the parti»s?

(14] MS. M»ENERY: Yes,Your Honor. Could thc order

gs] stipulat» that if the slay for some reason is denied,

[1s] that we would have leave to —consulting with and in

[17) agreement with —consulting with comp)aint counsel, that

[is) wc could work out a revised schedule at that time?

[is) In other words, what you' re entering is bumping

[2»] this one out two months, but we still have the issue of

[21] the simultaneous requirements. hnd again, wc would like,

[22] if we have to proceed, to bc able to amend that to

[22) perhaps have —alter it slightly so that the Government

[24) comes forward first with their witness list or their

[2s) proposed discovery or their proposed ncw cvidcnce they

(1sJ

[is)

[17]

[1s)

[10J

[20)

[21)

[22)

[241

[1] you,

[2] JUDGE: Okay Anything else?

Js) MR. DAGEN: No, Your Honor.

JUDGE: hnd now, we' re going to issue thc

[s) order. Basically it's what you' ve seen, and like I said,

[s) I'm going to ldck the dates out. We're going to

m basically insert counsel's name for service ofpleadings,

[s) which I did leave out
[2) Another thing I wi][mention, in the cv»nt we

[is) proceed to tr)al, thc —we' re going to have to have a
[ig protective order and just so you' ll know; you know; it's

[i2] to protect the documents between and amongst the parties.

[is] But what I do is I protect the third parties that may

04] have documents invoiv»cL

I also have a gatek»ep)ng function here. I'm

the gatekeeper for the public for in camera and we have

some very strict in camera provisions in our rules. If
you haven't practiced here before, you need to review

those, because if you slip up, then thc documents you

flied are part of the public record. I just wanted you
to be thinking about that, along those lines.

I wi[[ include the in camera provisions in the

protective orda wc ultimately will sign —or we will

2)[ agree to and I will issue in the case.

MS. McENERY: There's a protective order
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(1] already entered on thc record w» have. Is that something

(2] that thc Court and your staff will become a party to so

[3] that you could see the non-public documents already

[4] produced in this cssc2

JUDGE: I haven't thought about that angle. I

(3] will begin my analysis with that protective order, but I

m know that it will need in camera provisions bccaum they

(s] arc unique to the FI'C under the statute we have.

MS. McENERY: R]ght. I'm just suggesting it

[lsl might be helpful to the Court to have access to thc very

Bg substantial record we already have in place in this case.

(12] JUDGE: 'We' ll consider that. Anything further]

[13] Qfo response. )
[14] JUDGE: Okay. We're adjourned. Thank you.

[lsl Qt 2:47p~., the prehearing conference was

[13] adjourned. )
[17]

(13]

Ps]

(23]

(21]

[23]

(24]

(23]

Page 21

Page 22

CERT( FIC AT[ ON OF PROOFREADER

(1] CERTIFICATIONOFREPORTER
DOCKET/FILE NUMBER: 9295

CASE TITLE:HJ.HEINZ CO.PGLNOTHOLDING CO.&MADISON

[4( DEARBORN PARTNERS, LP.

(s] HEARING DATE: DECEMBER 20, 2000

(3]

I HEREBY CERTIFY that the transcript contained

[3] herein is a full and accurate transcript of thc notes

Is] taken by me at the hearing on the above caus» before the

13] FEDERALTRADECOMMISSIONtothebcstofmyknowlcdgeand

.

.
1g belief.

.'12[

DATED: JANUARY 4, 2001
14]

'15]

18] SON(A GONZALEZ

17]

Is]

13]

23] I HEREBY CERTIFY that I proofread the transcript for

21] accuracy in spelling, hyphenation, punctuation and

22] format.

23]

24]

2s] ELIZABETH M. FARRELL
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BEFORE

THE PUBLIC SERVICE COMMSSION OF SOUTH CAROLINA

DOCKET NO. 2004-267-E

PETITION OF COLUMBIA ENERGY LLC
FOR A DECLARATORY ORDER
CONCERNING AGREEMENT WITH
SCE&G FOR WAIVER OF QUALIFYING
FACILITY STATUS

)
)
)
)
) CERTIFICATE OF SERVICE
)
)

This is to certify that I, an employee of the law firm of Willoughby & Hoefer, P.A., on

behalf of South Carolina Electric and Gas Co., have served this day one copy of SCEAG's

Memorandum in Reply to Columbia Energy's Memorandum in Opposition to SCEAG's

Motion for Stay upon the persons named below, at the addresses set forth, by the method

indicated:

Frank R. Ellerbe, III, Esquire

Bonnie D. Shealy, Esquire

ROBINSON, McFADDEN, & MOORE, P.C.
1901 Main Street, Suite 1200

Coliunbia, SC 29201
(via hand delivery)

Len S. Anthony, Esquire
Progress Energy Carolinas, Inc.

Post Office Box 1551
Raleigh, North Carolina 27602

(via e-mail and U.S. mail)

January 25, 2005
Columbia, South Carolina

The Honorable C. Dukes Scott
Executive Director

Office of Regulatory Staff
1441 Main Street 3"Floor

Columbia, SC 29201
(via hand delivery)

J ssica M. Burgoyne
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